
2005 WI 157 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2004AP958- CR & 2004AP1609- CR 
  
COMPLETE TI TLE:   
 St at e of  Wi sconsi n,  

          Pl ai nt i f f - Appel l ant ,  
     v.  
Bi l l  Paul  Mar quar dt ,  
          Def endant - Respondent .  
 

 St at e of  Wi sconsi n,  
          Pl ai nt i f f - Respondent ,  
     v.  
Bi l l  P.  Mar quar dt ,  
          Def endant - Appel l ant .  

  
   ON CERTI FI CATI ON FROM THE COURT OF APPEALS 
  
OPI NI ON FI LED:  November  23,  2005   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  9,  2005   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Chi ppewa & Eau Cl ai r e 
 JUDGE:  Roder i ck A.  Camer on & Er i c J.  Wahl  
   
JUSTI CES:   
 CONCURRED:          
 CONCUR/ DI SSENT:  ABRAHAMSON,  C. J. ,  concur s i n par t ,  di ssent s i n 

par t  ( opi ni on f i l ed) .  
BUTLER,  J. ,  j oi ns concur r ence/ di ssent .  

 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he St at e of  Wi sconsi n t he cause was ar gued by James M. 
Freimuth,  assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef s 
was Peggy A. Lautenschlager,  at t or ney gener al   

 
For  Bi l l  Mar quar dt  t her e wer e br i ef s by John Brinckman and 

John Brinckman SC,  La Cr osse,  and Patricia A. Fitzgerald and 
Patricia A Fitzgerald Law Office,  Mt .  Hor eb and or al  ar gument  by 
Patricia A. Fitzgerald and John M. Brinckman.  

 
 



2005 WI 157

NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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¶1 ANN WALSH BRADLEY,  J.    The cour t  of  appeal s cer t i f i ed 

t hi s consol i dat ed cr i mi nal  appeal  i n t wo ci r cui t  cour t  cases 

i nvol v i ng t he same def endant ,  Bi l l  Paul  Mar quar dt .   I n one case,  

t he St at e appeal s an or der  of  t he Chi ppewa Count y Ci r cui t  Cour t  

suppr essi ng evi dence obt ai ned i n a sear ch of  Mar quar dt ' s cabi n 

and an or der  denyi ng t he St at e' s mot i on f or  r econsi der at i on of  

t he suppr essi on or der .   I n t he ot her  case,  Mar quar dt  appeal s an 

or der  of  t he Eau Cl ai r e Count y Ci r cui t  Cour t  denyi ng hi s mot i on 

f or  post - commi t ment  r el i ef  i n whi ch he had r enewed an ear l i er  

chal l enge t o t he same sear ch. 1  

¶2 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i ons 

r egar di ng t he good f ai t h except i on t o t he excl usi onar y r ul e:  

( 1)  Does t he sear ch war r ant  appl i cat i on i n t hi s case meet  

t he t hi r d t est  set  out  i n Uni t ed St at es v.  Leon,  468 U. S.  897 

( 1984) ,  t hat  i t  must  not  be so l acki ng i n i ndi c i a of  pr obabl e 

cause as t o r ender  t he of f i cer s '  bel i ef  i n i t s exi st ence 

ent i r el y unr easonabl e? 

( 2)  Di d t he i nvest i gat i on i n t hese cases meet  t he 

" s i gni f i cant  i nvest i gat i on"  t est  set  out  i n St at e v.  Eason,  2001 

WI  98,  ¶63,  245 Wi s.  2d 206,  629 N. W. 2d 625?2 
                                                 

1 Judge Roder i ck A.  Camer on pr esi ded over  pr oceedi ngs i n t he 
Ci r cui t  Cour t  f or  Chi ppewa Count y;  Judge Er i c J.  Wahl  pr esi ded 
over  pr oceedi ngs i n t he Ci r cui t  Cour t  f or  Eau Cl ai r e Count y.  

2 The cer t i f i cat i on cont ai ned f our  addi t i onal  quest i ons:  

( 1)  When consi der i ng t he i ssue of  whet her  a sear ch war r ant  
appl i cat i on meet s t he t hi r d t est  set  out  i n Uni t ed St at es v.  
Leon,  468 U. S.  897 ( 1984) ,  may t he cour t  consi der  f act s known by  
pol i ce of f i cer s  but  not  i nc l uded i n t he sear ch war r ant  
appl i cat i on? 
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¶3 We det er mi ne t hat  t he af f i davi t  i n suppor t  of  t he 

war r ant  cont ai ns i ndi c i a of  pr obabl e cause suf f i c i ent  t o meet  

t he Leon t est  and t hat  t he f act s her e demonst r at e a s i gni f i cant  

i nvest i gat i on pur suant  t o Eason.   We t her ef or e concl ude t hat  t he 

good f ai t h except i on t o t he excl usi onar y r ul e appl i es t o t he 

sear ch of  Mar quar dt ' s cabi n.   Addi t i onal l y ,  we r ej ect  an 

asser t i on by Mar quar dt  t hat  t he c i r cui t  cour t  er r ed i n f i ndi ng 

hi m not  compet ent  t o r epr esent  hi msel f  i n t he Eau Cl ai r e Count y 

case.  

¶4 Accor di ngl y,  we r ever se t he Chi ppewa Count y Ci r cui t  

Cour t  or der s and af f i r m t he Eau Cl ai r e Count y Ci r cui t  Cour t  

or der .   We r emand t o t he c i r cui t  cour t  i n each case f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

                                                                                                                                                             
( 2)  Does t he doct r i ne of  i nevi t abl e di scover y appl y i f  t he 

of f i cer s had addi t i onal  i nf or mat i on not  i ncl uded i n t he war r ant  
appl i cat i on t hat  coul d have been used t o secur e a val i d sear ch 
war r ant  i f  t he i ni t i al  appl i cat i on had been deni ed,  and di d t he 
of f i cer s have suf f i c i ent  unt ai nt ed i nf or mat i on t o secur e a 
war r ant  bef or e t he evi dence mi ght  have been l ost  or  dest r oyed? 

( 3)  Does t he doct r i ne of  i nevi t abl e di scover y appl y when 
addi t i onal  i nvest i gat i on woul d l i kel y have r esul t ed i n a val i d 
sear ch war r ant ,  but  t he i nvest i gat i on may have t aken f i ve t o 
ei ght  days af t er  t he i ni t i al  i l l egal  sear ch? 

( 4)  What  assumpt i ons can be made about  t he i nevi t abi l i t y 
of  f i ndi ng evi dence af t er  subst ant i al  del ay when t he r ecor d 
shows no at t empt  by t he def endant  t o hi de or  dest r oy evi dence? 

Because we det er mi ne t hat  t he af f i davi t  i n suppor t  of  t he 
war r ant  i n t hi s case cont ai ned suf f i c i ent  i ndi c i a of  pr obabl e 
cause and t hat  t he of f i cer s conduct ed a s i gni f i cant  
i nvest i gat i on her e,  we need not  addr ess t hese addi t i onal  
cer t i f i ed quest i ons.  
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I  

¶5 On Mar ch 13,  2000,  Mar quar dt ' s f at her  di scover ed t he 

dead body of  hi s wi f e,  Mar quar dt ' s mot her ,  i n t hei r  Chi ppewa 

Count y home.   She had been shot  and st abbed.  

¶6 That  same day,  l aw enf or cement  of f i cer s obt ai ned and 

execut ed a war r ant  t o sear ch t he home.   Wi t hi n t wo days of  t he 

di scover y of  t he body,  an est i mat ed 20 l aw enf or cement  of f i cer s,  

i ncl udi ng St at e Depar t ment  of  Just i ce agent s,  became i nvol ved i n 

an ext ensi ve i nvest i gat i on of  t he cr i me.  

¶7 On Mar ch 15,  of f i cer s obt ai ned and execut ed a sear ch 

war r ant  f or  an Eau Cl ai r e Count y cabi n i n whi ch Mar quar dt  had 

been st ayi ng.   Accor di ng t o t he war r ant  appl i cat i on,  Mar quar dt ' s  

f at her  t ol d I nvest i gat or  Ri char d Pr i ce t hat  Mar quar dt  had not  

been seen or  hear d f r om si nce t he l ocat i on of  hi s mot her ' s body.   

The war r ant  appl i cat i on al so not ed t hat  t he body was cover ed i n 

a bl anket . 3 

¶8 As a r esul t  of  t he Mar ch 15 sear ch of  Mar quar dt ' s 

cabi n,  of f i cer s  f ound t hr ee dog car casses and t hr ee r abbi t  

car casses.   They al so f ound,  among ot her  evi dence,  sect i ons of  

bl oodst ai ned car pet ,  a bl oodst ai ned qui l t ,  a bl oodst ai ned t ar p,  

t wo r i f l es,  and a l ar ge kni f e wi t h a sheat h.   Mar quar dt  was 

char ged i n Eau Cl ai r e Count y wi t h mi st r eat ment  of  an ani mal  

                                                 
3 Some of  t he i nf or mat i on i n t he Mar ch 15 war r ant  

appl i cat i on came f r om t he Mar ch 13 sear ch war r ant .   The Mar ch 15 
appl i cat i on i ncor por at ed and at t ached a copy of  t he Mar ch 13 
war r ant .  



No.  2004AP958- CR &  2004AP1609- CR   

 

5 
 

r esul t i ng i n t he ani mal ' s deat h,  and a war r ant  i ssued f or  hi s 

ar r est . 4 

¶9 On Mar ch 18,  of f i cer s ar r est ed Mar quar dt  out si de hi s 

cabi n.   Dur i ng a sear ch i nci dent  t o ar r est ,  t hey f ound a f ol di ng 

kni f e and not i ced bl ood spat t er s on Mar quar dt ' s shoes and 

j acket .   Subsequent  cr i me l ab t est i ng i ndi cat ed t hat  t he DNA 

f ound i n t he bl ood on Mar quar dt ' s f ol di ng kni f e and one of  hi s  

shoes was a mat ch f or  hi s mot her ' s DNA.    

¶10 Law enf or cement  of f i cer s al so sear ched a vehi c l e 

par ked at  t he cabi n.   The vehi c l e had a r eddi sh st ai n on t he 

i nt er i or  dr i ver ' s door  panel ,  and cr i me l ab t est i ng i ndi cat ed 

t hat  bl ood on a shi r t  i n t he vehi c l e' s t r unk was al so a DNA 

mat ch f or  Mar quar dt ' s mot her .  

¶11 Mar quar dt  was char ged i n Chi ppewa Count y wi t h 

i nt ent i onal  homi ci de and possess i on of  a f i r ear m by a f el on.   He 

pl ed not  gui l t y and not  gui l t y by r eason of  ment al  di sease or  

def ect  t o t he char ges.   Mar quar dt  t hen moved t o suppr ess 

evi dence obt ai ned as a r esul t  of  t he sear ch of  hi s cabi n.   He 

ar gued t hat  t he sear ch war r ant ,  on i t s f ace,  f ai l ed t o pr ovi de 

pr obabl e cause f or  t he sear ch.  

¶12 The ci r cui t  cour t  deni ed Mar quar dt ' s mot i on t o 

suppr ess,  but  t he cour t  of  appeal s r ever sed.   See St at e v.  

Mar quar dt ,  2001 WI  App 219,  ¶¶7- 8,  20,  53,  247 Wi s.  2d 765,  635 

                                                 
4 Mar quar dt  was ul t i mat el y char ged wi t h t en f el oni es i n Eau 

Cl ai r e Count y,  i ncl udi ng seven count s of  mi st r eat ment  of  an 
ani mal  r esul t i ng i n t he ani mal ' s deat h,  t wo count s of  possessi on 
of  a f i r ear m by a convi ct ed f el on,  and one count  of  aggr avat ed 
bur gl ar y,  al l  as a r epeat er .  
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N. W. 2d 188.   The cour t  of  appeal s det er mi ned t hat  t he f act s i n 

t he war r ant  wer e i nsuf f i c i ent  t o suppor t  a pr obabl e cause 

f i ndi ng.   I d. ,  ¶¶14- 19.   At  t he same t i me,  however ,  t he cour t  of  

appeal s r emanded f or  t he c i r cui t  cour t  t o addr ess t he good f ai t h 

except i on t o t he excl usi onar y r ul e as adopt ed by t hi s cour t  i n 

Eason.   See Mar quar dt ,  247 Wi s.  2d 765,  ¶¶20- 23,  53. 5 

¶13 Af t er  t he cour t  of  appeal s i ssued i t s deci s i on i n t he 

Chi ppewa Count y case,  Mar quar dt  moved t he ci r cui t  cour t  i n t he 

Eau Cl ai r e Count y case t o suppr ess evi dence obt ai ned as a r esul t  

of  t he sear ch of  hi s cabi n.   I n suppor t  of  hi s mot i on,  he ci t ed 

t he cour t  of  appeal s deci s i on.   I n addi t i on,  he ar gued t hat  t he 

good f ai t h except i on di d not  appl y because t he pol i ce had not  

under t aken a " s i gni f i cant  i nvest i gat i on"  as r equi r ed by Eason.  

¶14 The ci r cui t  cour t  deni ed Mar quar dt ' s mot i on af t er  

hol di ng an evi dent i ar y hear i ng on t he good f ai t h i ssue.   The 

cour t  det er mi ned t hat  t he St at e had met  t he t est  f or  good f ai t h 

under  Eason.     

¶15 Mar quar dt  subsequent l y sought  t o r epr esent  hi msel f .   

Al t hough t he Eau Cl ai r e Count y Ci r cui t  Cour t  had det er mi ned t hat  

Mar quar dt  was compet ent  t o st and t r i al ,  i t  concl uded t hat  he was 

not  compet ent  t o pr oceed pr o se.    

¶16 Af t er  a j ur y f ound Mar quar dt  gui l t y on al l  char ges,  

t he Eau Cl ai r e Count y Ci r cui t  Cour t  f ound Mar quar dt  not  gui l t y 

by r eason of  ment al  di sease or  def ect .   The cour t  or der ed 

                                                 
5 Thi s cour t  deni ed Mar quar dt ' s pet i t i on f or  r evi ew and t he 

St at e' s pet i t i on f or  cr oss- r evi ew of  t he cour t  of  appeal s 
deci s i on.    
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Mar quar dt  commi t t ed t o t he Depar t ment  of  Heal t h and Fami l y 

Ser vi ces f or  75 year s.    

¶17 Mar quar dt  r enewed hi s chal l enge t o t he sear ch of  hi s 

cabi n i n a post - commi t ment  mot i on.   The ci r cui t  cour t  deni ed t he 

mot i on,  and Mar quar dt  appeal ed.    

¶18 Meanwhi l e,  on r emand i n t he homi ci de case i n Chi ppewa 

Count y,  t he c i r cui t  cour t  concl uded t hat  t he sear ch of  

Mar quar dt ' s cabi n f ai l ed t o sat i sf y t he good f ai t h r equi r ement  

as set  f or t h i n Leon because t he sear ch war r ant  appl i cat i on was 

so l acki ng i n i ndi c i a of  pr obabl e cause t hat  no of f i cer  coul d 

have r easonabl y bel i eved t he war r ant  cont ai ned pr obabl e cause t o 

sear ch Mar quar dt ' s cabi n.   Accor di ngl y,  t he c i r cui t  cour t  

or der ed t hat  evi dence obt ai ned as a r esul t  of  t he sear ch be 

suppr essed. 6  Af t er  t he cour t  deni ed a mot i on f or  r econsi der at i on 

by t he St at e,  t he St at e appeal ed bot h t he c i r cui t  cour t ' s  

suppr essi on or der  and t he cour t ' s  or der  denyi ng t he St at e' s 

mot i on f or  r econsi der at i on.  

¶19 Mar quar dt ' s appeal  i n t he Eau Cl ai r e Count y case and 

t he St at e' s appeal  i n t he Chi ppewa Count y case ar e now bef or e us  

on cer t i f i cat i on pur suant  t o Wi s.  St at .  § ( Rul e)  809. 61 ( 2003-

04) .  

 

 

                                                 
6 The cour t  det er mi ned t hat  i ssue pr ecl usi on di d not  pr event  

i t  f r om r eachi ng a concl usi on di f f er ent  f r om t he Eau Cl ai r e 
Count y Ci r cui t  Cour t ' s  concl usi on.   The St at e does not  chal l enge 
t hi s det er mi nat i on on appeal .  



No.  2004AP958- CR &  2004AP1609- CR   

 

8 
 

I I  

¶20 Ther e i s no di sput e t hat  t he f act s i n t he Mar ch 15,  

2000,  sear ch war r ant  f or  Mar quar dt ' s cabi n wer e i nsuf f i c i ent  t o 

suppl y pr obabl e cause f or  t he sear ch.   The cent r al  i ssue we 

addr ess,  whi ch i s t he same i n bot h cases,  i s whet her  t he good 

f ai t h except i on t o t he excl usi onar y r ul e appl i es t o t he sear ch 

of  Mar quar dt ' s cabi n.   I n addr essi ng a good f ai t h i ssue,  we wi l l  

uphol d a c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  unl ess t hey 

ar e c l ear l y er r oneous.   See St at e v.  Ri char dson,  156 

Wi s.  2d 128,  137,  456 N. W. 2d 830 ( 1990) .   However ,  whet her  a 

sear ch ul t i mat el y sat i sf i es const i t ut i onal  st andar ds i s a 

quest i on of  l aw subj ect  t o i ndependent  appel l at e r evi ew.   See 

i d.  at  137- 38.  

¶21 We must  al so addr ess Mar quar dt ' s asser t i on t hat  t he 

Eau Cl ai r e Count y Ci r cui t  Cour t  er r ed i n f i ndi ng hi m not  

compet ent  t o r epr esent  hi msel f .   We r evi ew a c i r cui t  cour t  

det er mi nat i on of  whet her  a def endant  i s compet ent  t o pr oceed pr o 

se under  what  i s " essent i al l y  a c l ear l y er r oneous st andar d of  

r evi ew. "   St at e v.  Gar f oot ,  207 Wi s.  2d 214,  224,  558 N. W. 2d 626 

( 1997) ;  see al so St at e v.  Byr ge,  2000 WI  101,  ¶45,  237 

Wi s.  2d 197,  614 N. W. 2d 477. 7 

                                                 
7 Bot h St at e v.  Byr ge,  2000 WI  101,  237 Wi s.  2d 197,  614 

N. W. 2d 477,  and St at e v.  Gar f oot ,  207 Wi s.  2d 214,  558 
N. W. 2d 626 ( 1997) ,  i nvol ved compet ency t o st and t r i al ,  not  
compet ency t o pr oceed pr o se.   Byr ge,  237 Wi s.  2d 197,  ¶¶1,  3- 4,  
48,  53;  Gar f oot ,  207 Wi s.  2d at  216- 17,  219,  223.   The cour t  i n 
Gar f oot ,  however ,  equat ed t he st andar ds of  r evi ew f or  t hese t wo 
t ypes of  compet ency det er mi nat i ons.   Gar f oot ,  207 Wi s.  2d at  
224- 25.  
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¶22 I n addr essi ng t he good f ai t h i ssue,  we i ni t i al l y  

exami ne t he good f ai t h st andar ds r ecogni zed i n Leon and Eason.   

We t hen anal yze t he war r ant  i n l i ght  of  t he r el evant  st andar ds 

and det er mi ne t hat  t he good f ai t h except i on appl i es.   Fi nal l y,  

we t ur n t o t he compet ency i ssue and concl ude t hat  t he Eau Cl ai r e 

Count y Ci r cui t  Cour t  di d not  er r  i n det er mi ni ng t hat  Mar quar dt  

was not  compet ent  t o pr oceed pr o se.  

I I I  

¶23 Revi ewi ng cour t s accor d gr eat  def er ence t o t he 

war r ant - i ssui ng j udge' s pr obabl e cause det er mi nat i on,  whi ch wi l l  

s t and " unl ess t he def endant  est abl i shes t hat  t he f act s ar e 

c l ear l y i nsuf f i c i ent  t o suppor t  a f i ndi ng of  pr obabl e cause. "   

St at e v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  989,  471 N. W. 2d 24 

( 1991) .   Her e,  t he cour t  of  appeal s has al r eady det er mi ned t hat  

t he f act s i n t he war r ant  wer e i nsuf f i c i ent  t o suppor t  t he 

i ssui ng j udge' s f i ndi ng of  pr obabl e cause.   See Mar quar dt ,  247 

Wi s.  2d 765,  ¶19.   The cour t  of  appeal s det er mi nat i on does not ,  

however ,  end our  i nqui r y i n t hi s case i n l i ght  of  t he good f ai t h 

except i on t o t he excl usi onar y r ul e as set  f or t h i n Leon and 

Eason.  

¶24 I n Leon,  t he Supr eme Cour t  r ecogni zed an obj ect i ve 

good f ai t h except i on t o t he excl usi onar y r ul e i n t he war r ant  

cont ext .   Under  Leon,  evi dence sei zed by of f i cer s " r easonabl y 

r el y i ng on a war r ant  i ssued by a det ached and neut r al  

magi st r at e"  wi l l  not  necessar i l y  be suppr essed.   Leon,  468 U. S.  

at  913.   " I n t he or di nar y case, "  t he Cour t  i n Leon expl ai ned,  

" an of f i cer  cannot  be expect ed t o quest i on t he magi st r at e' s 
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pr obabl e- cause det er mi nat i on or  hi s j udgment  t hat  t he f or m of  

t he war r ant  i s t echni cal l y suf f i c i ent . "   I d.  at  921.  

¶25 At  t he same t i me,  t he Cour t  i n Leon descr i bed f our  

set s of  c i r cumst ances under  whi ch t he good f ai t h except i on does 

not  appl y:  

[ 1]  t he magi st r at e or  j udge i n i ssui ng a war r ant  was 
mi sl ed by i nf or mat i on i n an af f i davi t  t hat  t he af f i ant  
knew was f al se or  woul d have known was f al se except  
f or  hi s r eckl ess di sr egar d of  t he t r ut h.  .  .  .  [ 2]  t he 
i ssui ng magi st r at e whol l y abandoned hi s j udi c i al  
r ol e .  .  .  .   [ 3]  Nor  woul d an of f i cer  mani f est  
obj ect i ve good f ai t h i n r el y i ng on a war r ant  based on 
an af f i davi t  " so l acki ng i n i ndi c i a of  pr obabl e cause 
as t o r ender  of f i c i al  bel i ef  i n i t s exi st ence ent i r el y 
unr easonabl e. "   [ 4]  Fi nal l y,  dependi ng on t he 
ci r cumst ances of  t he par t i cul ar  case,  a war r ant  may be 
so f aci al l y def i c i ent ——i . e. ,  i n f ai l i ng t o 
par t i cul ar i ze t he pl ace t o be sear ched or  t he t hi ngs 
t o be sei zed——t hat  t he execut i ng of f i cer s cannot  
r easonabl y pr esume i t  t o be val i d.  

I d.  at  923 ( c i t at i ons omi t t ed;  emphasi s added) .  

¶26 I n Eason,  t hi s cour t  added t wo r equi r ement s t hat  must  

be met  bef or e t he good f ai t h except i on may appl y.   Speci f i cal l y,  

t he St at e must  show t hat  t he pr ocess used i n obt ai ni ng t he 

sear ch war r ant  i ncl uded ( 1)  a " s i gni f i cant  i nvest i gat i on, "  and 

( 2)  a " r evi ew by a pol i ce of f i cer  t r ai ned i n,  or  ver y 

knowl edgeabl e of ,  t he l egal  vagar i es of  pr obabl e cause and 

r easonabl e suspi c i on,  or  a knowl edgeabl e gover nment  at t or ney. "   

Eason,  245 Wi s.  2d 206,  ¶63.  

¶27 Her e,  t he par t i es as wel l  as t he cer t i f i ed quest i ons 

of  t he cour t  of  appeal s f ocus on t he t hi r d Leon di squal i f y i ng 
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c i r cumst ance and t he f i r st  Eason r equi r ement . 8  The St at e' s  

pr i mar y ar gument  i s t hat ,  based on t he war r ant  appl i cat i on,  l aw 

enf or cement  of f i cer s coul d r easonabl y r el y i n good f ai t h on t he 

i ssui ng j udge' s f i ndi ng of  pr obabl e cause.   Mar quar dt  di sagr ees,  

asser t i ng t hat  under  Leon t he war r ant  was based on an af f i davi t  

so l acki ng i n i ndi c i a of  pr obabl e cause as t o r ender  of f i c i al  

bel i ef  i n i t s ex i st ence ent i r el y unr easonabl e. 9  I n addi t i on,  t he 

par t i es di sput e whet her ,  under  t he f act s of  t hi s case,  t he St at e 

has sat i sf i ed t he Eason r equi r ement  of  a " s i gni f i cant  

i nvest i gat i on. "  

                                                 
8 Mar quar dt  has not  ar gued on appeal  t hat  t he ot her  t hr ee 

Leon di squal i f y i ng c i r cumst ances pr esent  a bar  t o t he 
appl i cat i on of  t he good f ai t h except i on i n t hi s case.   We t ake 
t hi s as a concessi on t hat  t hose di squal i f y i ng c i r cumst ances do 
not  appl y her e.    

We not e,  however ,  t hat  wi t h r espect  t o t he Chi ppewa Count y 
case,  Mar quar dt  r equest ed a hear i ng under  Fr anks v.  Del awar e,  
438 U. S.  154 ( 1978) ,  on t he i ssue of  whet her  t he war r ant  
appl i cat i on cont ai ned mat er i al  mi sst at ement s and omi ssi ons.   See 
St at e v.  Mar quar dt ,  2001 WI  App 219,  ¶7,  247 Wi s.  2d 765,  635 
N. W. 2d 188.   Thi s i ssue cor r esponds t o t he f i r st  Leon 
di squal i f y i ng c i r cumst ance.   See Uni t ed St at es v.  Leon,  468 U. S.  
897,  923 ( 1984)  ( c i t i ng Fr anks) .   The cour t  of  appeal s di d not  
r each t he Fr anks i ssue,  see Mar quar dt ,  247 Wi s.  2d 765,  ¶24,  and 
i t  appear s t hat  Mar quar dt  has abandoned hi s ar gument  on t he 
appl i cabi l i t y  of  t he f i r st  Leon ci r cumst ance.   Al t hough he made 
mi ni mal  r ef er ence t o Fr anks and t he f i r st  Leon ci r cumst ance i n 
one of  hi s br i ef s and at  or al  ar gument ,  he has not  expr essl y 
ar gued t hat  t hi s cour t  shoul d deci de whet her  t he f i r st  Leon 
ci r cumst ance appl i es and he has not  r equest ed t hat  t hi s cour t  
r emand f or  a Fr anks hear i ng.    

9 Al t hough Mar quar dt  i s  not  r epr esent ed by t he same 
appel l at e counsel  i n bot h cases,  we have gener al l y combi ned t he 
ar gument s of  counsel  unl ess ot her wi se i ndi cat ed because t he 
cases i mpl i cat e t he same cent r al  i ssue.  
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¶28 We addr ess f i r st  whet her  t he af f i davi t  suppor t i ng t he 

war r ant  cont ai ned suf f i c i ent  " i ndi c i a"  of  pr obabl e cause wi t hi n 

t he meani ng of  Leon.   I n doi ng so,  we begi n by obser vi ng t hat  

t he i nqui r y i nt o whet her  a war r ant  af f i davi t  i s  " so l acki ng i n 

i ndi c i a of  pr obabl e cause as t o r ender  of f i c i al  bel i ef  i n i t s 

exi st ence ent i r el y unr easonabl e, "  Leon,  468 U. S.  at  923,  must  be 

di f f er ent  f r om t he i nqui r y i nt o whet her  t he f act s i n t he war r ant  

appl i cat i on ar e " c l ear l y i nsuf f i c i ent  t o suppor t  a det er mi nat i on 

of  pr obabl e cause. "   Hi ggi nbot ham,  162 Wi s.  2d at  989.   

¶29 Wer e i t  ot her wi se,  t he t hi r d Leon di squal i f y i ng 

c i r cumst ance,  whi ch l i mi t s t he appl i cabi l i t y  of  t he good f ai t h 

except i on,  woul d be super f l uous.   The l i mi t at i on woul d oper at e 

as not hi ng mor e t han t he usual  yar dst i ck by whi ch r evi ewi ng 

cour t s measur e a war r ant - i ssui ng j udge' s pr obabl e cause 

det er mi nat i on.   " I f  a l ack of  a subst ant i al  basi s [ f or  pr obabl e 

cause]  al so pr event ed appl i cat i on of  t he Leon obj ect i ve good 

f ai t h except i on,  t he except i on woul d be devoi d of  subst ance. "   

Uni t ed St at es v.  Bynum,  293 F. 3d 192,  195 ( 4t h Ci r .  2002) .  

¶30 Consequent l y,  t he cour t  of  appeal s '  concl usi on t hat  

t he war r ant  appl i cat i on was i nsuf f i c i ent  t o suppor t  t he war r ant -

i ssui ng j udge' s pr obabl e cause det er mi nat i on does not  mean t hat  

t he af f i davi t  i n suppor t  of  t he war r ant  was l acki ng i n i ndi c i a 

of  pr obabl e cause wi t hi n t he meani ng of  Leon.   Our  t ask her e i s 

not  t he same as i t  woul d be i f  we wer e r evi ewi ng t he war r ant -

i ssui ng j udge' s pr obabl e cause det er mi nat i on.  

¶31 At  t he same t i me,  t he Leon " i ndi c i a"  r equi r ement  

car r i es subst ant i ve f or ce.   The r equi r ement  i s gr ounded i n 
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Just i ce Byr on Whi t e' s concur r ence i n I l l i noi s v.  Gat es,  462 U. S.  

213,  264 ( 1983) ,  i n whi ch Just i ce Whi t e expl ai ned t hat  " t he 

good- f ai t h except i on woul d not  appl y i f  t he mat er i al  pr esent ed 

t o t he magi st r at e or  j udge i s .  .  .  so c l ear l y l acki ng i n 

pr obabl e cause t hat  no wel l - t r ai ned of f i cer  coul d r easonabl y 

have t hought  t hat  a war r ant  shoul d i ssue. "   See Leon,  468 U. S.  

at  923.  

¶32 Thi s cour t  has pr evi ousl y r ecogni zed t hat ,  under  Leon,  

" even wher e an of f i cer  has obt ai ned a war r ant  and abi ded by i t s 

t er ms,  excl usi on may nonet hel ess be appr opr i at e. "   Eason,  245 

Wi s.  2d 206,  ¶36 ( c i t i ng Leon,  468 U. S.  at  922) .   Al t hough 

of f i cer s cannot  be expect ed t o quest i on a war r ant - i ssui ng 

j udge' s pr obabl e cause det er mi nat i on " [ i ] n t he or di nar y case, "  

Leon,  468 U. S.  at  921,  t he of f i cer s may not  unr easonabl y r el y on 

i t .   

¶33 Under  Leon' s r at i onal e,  suf f i c i ent  " i ndi c i a"  of  

pr obabl e cause r ef er s t o mor e t han t he f act  t hat  one or  mor e 

j udges have appr oved and si gned t he war r ant .   " [ I ] t  i s  c l ear  

t hat  i n some ci r cumst ances t he of f i cer  wi l l  have no r easonabl e 

gr ounds f or  bel i evi ng t hat  t he war r ant  was pr oper l y i ssued. "   

Leon,  468 U. S.  at  922- 23 ( f oot not e omi t t ed) .   The excl usi onar y 

r ul e wi l l  appl y when " a r easonabl y wel l  t r ai ned of f i cer  woul d 

have known t hat  t he sear ch war r ant  was i l l egal  despi t e t he 

magi st r at e' s aut hor i zat i on. "   I d.  at  922 n. 23.  

¶34 I n shor t ,  t he ver y poi nt  of  t he t hi r d Leon 

ci r cumst ance i s t hat  t he good f ai t h except i on wi l l  not  appl y 

when t he war r ant  i s based on an af f i davi t  so l acki ng i n i ndi c i a 
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of  pr obabl e cause t hat  a l aw enf or cement  of f i cer ——who or di nar i l y  

shoul d not  be expect ed t o second- guess t he war r ant - i ssui ng 

j udge——can be sai d t o have unr easonabl y r el i ed on t he war r ant .  

¶35 Her e,  t he war r ant  appl i cat i on i ncl uded an af f i davi t  

wi t h t he f ol l owi ng i nf or mat i on:  

I nvest i gat or  Pr i ce [ of  t he Chi ppewa Count y 
Sher i f f ' s  of f i ce]  r epor t s t hat  af t er  f i ndi ng t he body 
of  Mar y J.  Mar quar dt ,  he spoke wi t h her  husband,  
Al f r ed E.  Mar quar dt .   Mr .  Mar quar dt  i nf or med hi m t hat  
he and Mar y have a son,  Bi l l  Mar quar dt ,  who,  s i nce t he 
l ocat i on of  Ms.  Mar quar dt ' s body had not  been seen or  
hear d f r om.   Al f r ed Mar quar dt  f ur t her  i nf or med 
I nvest i gat or  Pr i ce t hat  Bi l l  Mar quar dt  owned wi t h 
Al f r ed Mar quar dt  a cabi n i n whi ch Bi l l  r esi ded at  
E27505 Count y Hi ghway M,  Town of  Fai r chi l d,  Count y of  
Eau Cl ai r e,  Wi sconsi n.  

I nvest i gat or  Pr i ce f ur t her  r epor t s t hat  i n 
exami ni ng t he body of  Mar y J.  Mar quar dt  and t he scene 
wher e she was f ound,  i t  appear ed as t hough among t he 
wounds i ncur r ed by her  was a kni f e wound.   Al so at  t he 
scene,  of f i cer s wer e abl e t o l ocat e a number  of  
f oot pr i nt s t hat  may be sui t abl e f or  compar i son wi t h 
t he shoes t hat  made t hem.  

I nvest i gat or  Bar ni er  r epor t s t hat  i n checki ng Eau 
Cl ai r e Count y t ax r ol l s,  he l ear ned t hat  a 
cabi n .  .  .  l ocat ed at  E27505 Hi ghway M,  Town of  
Fai r chi l d,  Eau Cl ai r e Count y,  [ i s ]  owned by Al f r ed and 
Bi l l  Mar quar dt .  

¶36 The war r ant  appl i cat i on al so i ncor por at ed and at t ached 

t he af f i davi t  suppor t i ng t he sear ch war r ant  t hat  t he Chi ppewa 

Count y Ci r cui t  Cour t  had i ssued t wo days ear l i er  f or  t he sear ch 

of  t he home of  Mar quar dt ' s par ent s.   That  af f i davi t  i ncl uded 

t hi s i nf or mat i on:  

 I nv.  Pr i ce r epor t s t hat  on Mar ch 13,  2000,  
Chi ppewa Count y Sher i f f ' s  Di spat ch r ecei ved a 911 cal l  
f r om 11766 St at e Hwy 178,  Chi ppewa Fal l s,  Townshi p of  
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Eagl e Poi nt .   The cal l er  i dent i f i ed hi msel f  as Al f r ed 
E.  Mar quar dt ,  DOB 07/ 30/ 1946.   Mar quar dt  r epor t ed t hat  
hi s wi f e was appar ent l y dead at  t he r esi dence.  

 Pr i ce cont i nued t hat  he r esponded t o t he 
Mar quar dt  home and met  wi t h [ Al f r ed]  Mar quar dt .   
[ Al f r ed]  Mar quar dt  r el ayed t hat  he had l ef t  home at  
about  7 AM t hat  mor ni ng and t r i ed t o cal l  home about  
11: 50.   The phone was busy and r emai ned so t he 
r emai nder  of  t he day.   [ Al f r ed]  Mar quar dt  st at ed t hat  
he l ef t  wor k ear l y and r et ur ned home because of  t he 
busy phone and upon ar r i val ,  f ound hi s wi f e,  Mar y J.  
Mar quar dt  cover ed wi t h a bl anket  i n t he gar age.   She 
was col d and unr esponsi ve and appear ed t o have a head 
wound.  

 Pr i ce r epor t s t hat  a shel l  casi ng,  t ent at i vel y 
i dent i f i ed as 9 mm,  was obser ved on t he pr emi ses.  

 ¶37 A sear ch war r ant  may i ssue upon a det er mi nat i on of  

pr obabl e cause.   Bef or e i ssui ng a sear ch war r ant  a magi st r at e 

must  be " appr i sed of  ' suf f i c i ent  f act s t o exci t e an honest  

bel i ef  i n a r easonabl e mi nd t hat  t he obj ect s sought  ar e l i nked 

wi t h t he commi ss i on of  a cr i me,  and t hat  t he obj ect s sought  wi l l  

be f ound i n t he pl ace t o be sear ched. ' "   Hi ggi nbot ham,  162 

Wi s.  2d at  989 ( quot i ng  St at e v.  DeSmi dt ,  155 Wi s.  2d 119,  131-

32,  454 N. W. 2d 780 ( 1990) ) .   As di scussed above,  an " i ndi c i a"  of  

pr obabl e cause i s not  t he same as a pr obabl e cause 

det er mi nat i on.   Rat her ,  t he s t andar d f or  " i ndi c i a"  i s l ess 

demandi ng.   I t  r equi r es suf f i c i ent  s i gns of  pr obabl e cause,  not  

pr obabl e cause per  se.  

 ¶38 Her e,  t he obj ect s sought  i n t he sear ch war r ant  

i ncl uded f i r ear ms,  kni ves,  shoes,  and any cl ot hi ng cont ai ni ng 

hai r ,  bl ood,  or  f i ber s l i nki ng t he vi ct i m t o such cl ot hi ng.   A 

number  of  f act s i n t he war r ant  appl i cat i on,  al ong wi t h 
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r easonabl e i nf er ences t hat  l aw enf or cement  of f i cer s coul d dr aw 

f r om t hose f act s,  sat i sf y us t hat  t her e i s suf f i c i ent  i ndi c i a of  

pr obabl e cause t hat  t he obj ect s sought  ar e l i nked wi t h t he 

commi ssi on of  a cr i me,  and t hat  t he obj ect s sought  wi l l  be f ound 

i n t he pl ace t o be sear ched.  

 ¶39 Fi r st ,  r egar di ng obj ect s sought  i n t he war r ant ,  t he 

war r ant  appl i cat i on st at es t hat  t her e was a ni ne- mi l l i met er  

shel l  casi ng f ound at  t he scene of  t he homi ci de,  and t hat  i t  

appear ed as t hough one of  t he wounds suf f er ed by t he v i ct i m was 

a kni f e wound.   Addi t i onal l y,  t he appl i cat i on i ncl udes 

i nf or mat i on t hat  a number  of  f oot pr i nt s f ound at  t he scene wer e 

t hought  t o be sui t abl e f or  compar i son wi t h t he shoes t hat  made 

t hem.  

¶40 Second,  t he war r ant  appl i cat i on i ndi cat es t hat  

Mar quar dt ' s f at her  pr ovi ded pol i ce t he l ocat i on of  Mar quar dt ' s 

cabi n and r epor t ed t hat  Mar quar dt  had not  been seen or  hear d 

f r om si nce t he t i me of  hi s mot her ' s deat h t wo days ear l i er .   

Fr om t hese f act s,  an of f i cer  coul d dr aw a r easonabl e i nf er ence 

t hat  Mar quar dt ' s absence was suspi c i ous and t hat  Mar quar dt ' s 

f at her  t hought  t hat  Mar quar dt  mi ght  be i nvol ved i n hi s mot her ' s 

deat h.  

¶41 Thi r d,  t he appl i cat i on i ndi cat es t hat  Mar quar dt ' s 

mot her  was f ound cover ed i n a bl anket .   Of f i cer s coul d 

r easonabl y i nf er  f r om t hi s f act ,  as has anot her  cour t  under  

s i mi l ar  c i r cumst ances,  t hat  t he per pet r at or  was f ami l i ar  wi t h 

t he v i ct i m and f el t  r emor se or  gui l t .   See Thi el  v.  Schuet zl e,  

200 F. 3d 1120,  1122 ( 8t h Ci r .  1999)  ( v i ct i m' s body " was f ound 



No.  2004AP958- CR &  2004AP1609- CR   

 

17 
 

cover ed wi t h a bl anket ,  whi ch was ci r cumst ant i al  evi dence t hat  

t he mur der er  was a f ami l y member  or  f r i end" ) .   Thi s may not  be 

t he onl y i nf er ence,  but  i t  i s  an i nf er ence t hat  a r easonabl e 

of f i cer  coul d make.   

¶42 Four t h,  t he war r ant  appl i cat i on makes no ment i on of  

evi dence of  a f or ced ent r y,  sexual  t r auma,  or  mi ssi ng val uabl es.   

The absence of  such f act s i n t he appl i cat i on suppor t s a 

r easonabl e i nf er ence t hat  t he mot i ve of  t he k i l l er  was not  

bur gl ar y or  sexual  assaul t ,  t endi ng t o f ur t her  suggest  t hat  

Mar quar dt ' s mot her  knew her  k i l l er .   

¶43 Fi f t h,  t he appl i cat i on i ncl uded i nf or mat i on t hat  t he 

phone was busy st ar t i ng at  11: 50 a. m.  and r emai ned busy f or  t he 

r est  of  t he day.   A r easonabl e i nf er ence f r om t hi s i nf or mat i on 

i s t hat  t he phone was of f  t he hook,  l i kel y i n r el at i on t o t he 

homi ci de,  and t hat  t he per pet r at or  had t her ef or e been i nsi de t he 

r esi dence.   Agai n,  t hi s r ai ses an i nf er ence t hat  t he per pet r at or  

was someone who Mar quar dt ' s mot her  knew.  

¶44 I n det er mi ni ng whet her  an af f i davi t  cont ai ns 

suf f i c i ent  i ndi c i a of  pr obabl e cause,  any compet i ng r easonabl e 

i nf er ences ar e r esol ved i n f avor  of  t he St at e.   See St at e v.  

Schaab,  2000 WI  App 204,  ¶13,  238 Wi s.  2d 598,  617 N. W. 2d 872;  

see al so St at e v .  Dunn,  121 Wi s.  2d 389,  397- 98,  359 N. W. 2d 151 

( 1984) .   Based on al l  t he f act s i n t he war r ant  appl i cat i on,  and 

t he r easonabl e i nf er ences f r om t hose f act s,  we det er mi ne t hat  

t he war r ant  was based on an af f i davi t  cont ai ni ng suf f i c i ent  

i ndi c i a of  pr obabl e cause f or  pur poses of  Leon.  
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¶45 Havi ng det er mi ned t hat  Leon' s t hi r d di squal i f y i ng 

c i r cumst ance i s not  a bar  t o t he appl i cat i on of  t he good f ai t h 

except i on t o t he sear ch of  Mar quar dt ' s cabi n,  we t ur n t o t he 

Eason r equi r ement s.   I n Eason,  t hi s cour t  concl uded t hat  Ar t i c l e 

I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on r equi r es addi t i onal  

pr ot ect i on beyond t hat  af f or ded by t he good f ai t h except i on as 

r ecogni zed by t he U. S.  Supr eme Cour t  i n Leon. 10  Eason,  245 

Wi s.  2d 206,  ¶3.  

¶46 Test i mony at  t he good f ai t h hear i ng i n t he Eau Cl ai r e 

Count y case est abl i shed t hat  an exper i enced di st r i ct  at t or ney 

had met  wi t h of f i cer s and had dr af t ed t he war r ant  appl i cat i on.   

Thus,  t her e can be no r eal  di sput e t hat  t he St at e sat i sf i ed t he 

second Eason r equi r ement  because t he pr ocess used i n obt ai ni ng 

t he sear ch war r ant  i ncl uded " r evi ew by .  .  .  a knowl edgeabl e 

gover nment  at t or ney. "   I d. ,  ¶63.  

¶47 The par t i es do,  however ,  di sput e whet her  t he St at e 

sat i sf i ed t he f i r st  Eason r equi r ement  t hat  t her e be a 

s i gni f i cant  i nvest i gat i on.   I n det er mi ni ng t hat  t her e was a 

s i gni f i cant  i nvest i gat i on her e,  we r el y pr i mar i l y on f act s f r om 

t wo sour ces:   a r epor t  by one of  t he of f i cer s who r esponded t o 

                                                 
10 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on r eads 

as f ol l ows:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.   
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t he mur der  scene,  I nvest i gat or  Pr i ce of  t he Chi ppewa Count y 

Sher i f f ' s  of f i ce,  and t he good f ai t h hear i ng i n t he Eau Cl ai r e 

Count y case.     

¶48 Wi t hi n appr oxi mat el y one hour  af t er  di scover y of  t he 

body of  Mar quar dt ' s mot her  on Mar ch 13,  2000,  I nvest i gat or  Pr i ce 

i nt er vi ewed Mar quar dt ' s f at her  f or  appr oxi mat el y f our  hour s.   

Pr i ce l ear ned t hat  Mar quar dt  had a pr obl em wi t h l aw enf or cement  

i n t he past  and had gone t o j ai l .   I n addi t i on,  Pr i ce di scover ed 

t hat  when Mar quar dt  l ast  v i s i t ed hi s par ent s '  house,  he dug up 

$12, 000 i n cash t hat  he had pr evi ousl y bur i ed.   Mar quar dt  was 

ver y upset  at  t he t i me and t ol d hi s par ent s t hat  someone was 

af t er  hi m and t hat  he had t o get  out  of  t he count r y.   Pr i ce al so 

l ear ned t hat  when Mar quar dt ' s par ent s had l ast  v i s i t ed Mar quar dt  

at  t he cabi n,  Mar quar dt  was agi t at ed and appear ed not  t o want  

hi s par ent s at  t he cabi n.    

¶49  I n addi t i on,  Pr i ce di scover ed t hat  a phone message 

f or  Mar quar dt ,  whi ch Mar quar dt ' s mot her  had put  on t he 

r ef r i ger at or ,  had been r emoved.   Pr i ce al so l ear ned t hat  

Mar quar dt  was t he onl y one ot her  t han hi s par ent s who had keys 

t o t hei r  r esi dence and t hat  t he ser vi ce door s t o t he r esi dence 

wer e nor mal l y l ocked when Mar quar dt ' s mot her  was home al one.  

¶50 The same eveni ng t hat  I nvest i gat or  Pr i ce i nt er vi ewed 

Mar quar dt ' s f at her ,  of f i cer s obt ai ned and execut ed t he sear ch 

war r ant  f or  t he r esi dence of  Mar quar dt ' s par ent s.   Agent s f r om 

t he St at e Depar t ment  of  Just i ce Di v i s i on of  Cr i mi nal  

I nvest i gat i on ar r i ved on t he scene t o assi st  i n pur sui ng t he 

i nvest i gat i on.   Agent s t hen dr ove t o Mar quar dt ' s cabi n and 
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at t empt ed t o cont act  hi m dur i ng t he ear l y mor ni ng hour s of  

Mar ch 14.   The agent s i nt er vi ewed one of  Mar quar dt ' s nei ghbor s 

t hat  mor ni ng,  and di scover ed t hat  t her e had been a br eak- i n at  

t he nei ghbor ' s home and t hat  t he nei ghbor ' s dog had been shot .   

Agent s al so l ear ned f r om t he nei ghbor  t hat  t he of f i cer s 

i nvest i gat i ng t he br eak- i n had f ound f i ve ni ne- mi l l i met er  shel l  

casi ngs,  whi ch wer e t he same cal i ber  as t he casi ng f ound at  t he 

homi ci de scene.   The agent s r et ur ned t o t he homi ci de scene l at er  

t hat  day and cont i nued i nvest i gat i ng.  

¶51 Al so on Mar ch 14,  an i ni t i al  aut opsy was per f or med on 

t he body.   The aut opsy r eveal ed t hat  t her e was no i ndi cat i on of  

sexual  assaul t  and suggest ed t hat  t he v i ct i m' s deat h r esul t ed 

f r om a gunshot  wound t o t he head and a st ab wound t o t he 

t hr oat . 11 

¶52 I nvest i gat or  Pr i ce est i mat ed t hat  over  t he cour se of  

Mar ch 13 and 14,  a t ot al  of  20 l aw enf or cement  of f i cer s had 

become i nvol ved i n t he i nvest i gat i on of  t he homi ci de.   The 

ci r cui t  cour t  apt l y obser ved as f ol l ows i n concl udi ng t hat  t he 

St at e had met  t he Eason " s i gni f i cant  i nvest i gat i on"  r equi r ement :  

You have t he Chi ppewa Count y Sher i f f ,  Eau Cl ai r e 
Count y Sher i f f .   You had t he St at e i nvest i gat or s and I  
t hi nk Ser geant  Vogl er  even t hough maybe t he Ci t y of  
Chi ppewa Pol i ce Depar t ment  [ was]  i nvol ved.   So you i n 
any event  had di f f er ent  of f i cer s f r om di f f er ent  

                                                 
11 I n addi t i on,  i t  appear s t hat  of f i cer s may have begun an 

at t empt  t o obt ai n Mar quar dt ' s cel l  phone r ecor ds bef or e 
execut i ng t he sear ch war r ant  f or  Mar quar dt ' s cabi n.   
I nvest i gat or  Pr i ce t est i f i ed t hat  t he r epor t  of  a sher i f f ' s  
deput y i ndi cat ed t hat  t he deput y had obt ai ned t he r ecor ds on 
Mar ch 16.  
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j ur i sdi ct i ons al l  wor ki ng what  I  woul d consi der  t o be 
near l y ar ound t he cl ock ef f or t s.  

¶53 Li ke t he c i r cui t  cour t ,  we ar e sat i sf i ed t hat  t he 

f act s demonst r at e t he St at e has shown t hat  pol i ce wer e engaged 

i n a s i gni f i cant  i nvest i gat i on wi t hi n t he meani ng of  Eason.   Our  

r ead of  Eason i s t hat  a " s i gni f i cant  i nvest i gat i on"  does not  

r equi r e a showi ng t hat  t he i nvest i gat i on y i el ded t he pr obabl e 

cause t hat  woul d have been necessar y t o suppor t  t he sear ch at  

i ssue.   Thus,  cont r ar y t o what  some of  Mar quar dt ' s ar gument s 

seem t o suggest ,  we need not  det er mi ne whet her ,  by t he t i me 

of f i cer s sear ched Mar quar dt ' s cabi n pur suant  t o t he Mar ch 15 

war r ant ,  t hei r  i nvest i gat i on had pr ovi ded t hem wi t h pr obabl e 

cause f or  t he sear ch. 12 

¶54 At  t he same t i me,  we r ecogni ze,  as does t he St at e,  

t hat  a s i gni f i cant  i nvest i gat i on f or  pur poses of  Eason r ef er s t o 

mor e t han t he number  of  of f i cer s or  hour s devot ed t o an 

                                                 
12 Mar quar dt  obj ect s t o t he use of  t he t r anscr i pt  of  t he Eau 

Cl ai r e Count y good f ai t h evi dent i ar y hear i ng i n t he Chi ppewa 
Count y case because t he f act s adduced at  t he hear i ng wer e not  
separ at el y t est ed i n t he Chi ppewa Count y pr oceedi ngs and because 
he bel i eves t hat  t hese f act s wer e not  pr oper l y addr essed or  
handl ed by counsel  i n t he Eau Cl ai r e Count y hear i ng.   However ,  
i t  woul d appear  f r om Mar quar dt ' s ar gument s t hat  t he essence of  
hi s di sput e wi t h t he f act s adduced at  t he hear i ng goes t o t he 
quest i on of  what  t he of f i cer s knew t hat  woul d have i ncr i mi nat ed 
Mar quar dt  by t he t i me of  t he sear ch,  not  t o t he quest i on of  t he 
of f i cer s '  i nvest i gat i ve ef f or t s  by t he t i me of  t he sear ch.   
Thus,  Mar quar dt ' s obj ect i on mi sper cei ves t he nat ur e of  our  
" s i gni f i cant  i nvest i gat i on"  i nqui r y under  St at e v.  Eason,  2001 
WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 625.   As we have sai d,  t he 
St at e does not  need t o demonst r at e t hat  l aw enf or cement  of f i cer s 
possessed f act s const i t ut i ng pr obabl e cause f or  t he sear ch at  
t he t i me of  t he sear ch i n or der  t o meet  t he s i gni f i cant  
i nvest i gat i on r equi r ement .  
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i nvest i gat i on.   I n ot her  wor ds,  as t he St at e essent i al l y  

acknowl edges,  t he nat ur e and f ocus of  t he i nvest i gat i on ar e 

i mpor t ant .  

¶55 To summar i ze our  good f ai t h anal ysi s,  we det er mi ne 

t hat  t he war r ant  was based on an af f i davi t  t hat  cont ai ned 

suf f i c i ent  i ndi c i a of  pr obabl e cause t o sat i sf y Leon,  and 

Mar quar dt  does not  ar gue t hat  t he good f ai t h except i on i s 

ot her wi se bar r ed by Leon.   We al so concl ude t hat  t he St at e has 

shown compl i ance wi t h t he r equi r ement s of  Eason.   Accor di ngl y,  

t he good f ai t h except i on t o t he excl usi onar y r ul e appl i es t o t he 

sear ch of  Mar quar dt ' s cabi n. 13 

I V 

¶56 We t ur n t o addr ess Mar quar dt ' s  asser t i on t hat  t he 

c i r cui t  cour t  er r ed i n f i ndi ng hi m not  compet ent  t o r epr esent  

hi msel f  i n t he Eau Cl ai r e Count y case.   Def endant s have a 

const i t ut i onal  r i ght  t o sel f  r epr esent at i on.   See St at e v.  

Kl essi g,  211 Wi s.  2d 194,  217- 18,  564 N. W. 2d 716 ( 1997) .   When a 

def endant  seeks t o pr oceed pr o se,  t he c i r cui t  cour t  under t akes 

                                                 
13 Havi ng det er mi ned t hat  t he good f ai t h except i on appl i es 

i n t hi s case f or  t he r easons we have expl ai ned,  we need not  
consi der  Mar quar dt ' s ar gument  t hat ,  i n t he Eau Cl ai r e Count y 
case,  hi s t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o ar gue 
t hat  t he sear ch war r ant  f or  hi s cabi n l acked suf f i c i ent  i ndi c i a 
of  pr obabl e cause under  Leon.   I n l i ght  of  our  det er mi nat i on 
t hat  t he war r ant  was based on an af f i davi t  cont ai ni ng i ndi c i a of  
pr obabl e cause suf f i c i ent  t o sat i sf y Leon,  counsel ' s f ai l ur e t o 
make such an ar gument  cannot  be deemed pr ej udi c i al  t o Mar quar dt .   
See St r i ckl and v.  Washi ngt on,  466 U. S.  668,  687 ( 1984)  ( I n or der  
t o demonst r at e i nef f ect i ve assi st ance of  counsel ,  t he def endant  
must  pr ove bot h t hat  t r i al  counsel ' s per f or mance was def i c i ent  
and t hat  t he def i c i ent  per f or mance pr ej udi ced t he def ense. ) .  
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a t wo- par t  i nqui r y,  ensur i ng t hat  t he def endant  ( 1)  has 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o 

counsel ,  and ( 2)  i s compet ent  t o pr oceed pr o se.   I d.  at  203.  

¶57 Mar quar dt ' s f ocus i s on t he second par t  of  t he 

i nqui r y.   He asser t s t hat  t he c i r cui t  cour t  er r ed by appl y i ng a 

hi gher  st andar d of  compet ence f or  sel f  r epr esent at i on t han f or  

compet ence t o st and t r i al .   He ar gues t hat ,  under  Godi nez v.  

Mor an,  509 U. S.  389 ( 1993) ,  t he st andar d of  compet ence f or  sel f  

r epr esent at i on can be no hi gher  t han t he st andar d of  compet ence 

t o st and t r i al .  

¶58 Thi s cour t  has pr evi ousl y anal yzed and r ej ect ed t hi s 

ver y ar gument  i n Kl essi g.   See Kl essi g,  211 Wi s.  2d at  208- 12.  

I n Wi sconsi n,  t her e i s a hi gher  st andar d f or  
det er mi ni ng whet her  a def endant  i s compet ent  t o 
r epr esent  onesel f  t han f or  det er mi ni ng whet her  a 
def endant  i s compet ent  t o st and t r i al .   Thi s hi gher  
st andar d i s not  based on t he r equi r ement s of  t he Si xt h 
Amendment ,  but  st ems f r om t he i ndependent  adopt i on of  
t he hi gher  st andar d by [ i ndi v i dual  st at es]  as al l owed 
under  Godi nez.  

I d.  at  212 ( f oot not e omi t t ed) . 14 

¶59 Mar quar dt  al so asser t s t hat  t he c i r cui t  cour t  er r ed 

because t he cour t  i mpr oper l y f ocused on hi s l ack of  l egal  or  

t echni cal  abi l i t y .   Fur t her ,  Mar quar dt  ar gues,  t he cour t  f ai l ed 

t o make a f i ndi ng t hat  he had a speci f i c  pr obl em or  di sabi l i t y  

t hat  pr event ed hi m f r om r epr esent i ng hi msel f .   

                                                 
14 Mar quar dt  does not  pr ovi de any compel l i ng r eason why we 

shoul d over r ul e t he por t i ons of  St at e v.  Kl essi g,  211 
Wi s.  2d 194,  564 N. W. 2d 716 ( 1997) ,  t hat  pr ecl ude hi s ar gument  
under  Godi nez v.  Mor an,  509 U. S.  389 ( 1993) .  
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¶60 Thi s cour t  i n Pi ckens v.  St at e,  96 Wi s.  2d 549,  292 

N. W. 2d 601 ( 1980) , 15 set  f or t h st andar ds by whi ch t he ci r cui t  

cour t  shoul d measur e a def endant ' s compet ence t o pr oceed pr o se:  

[ A] l t hough t echni cal  l egal  knowl edge i s not  r el evant ,  
l i t er acy and a basi c under st andi ng over  and above t he 
compet ence t o st and t r i al  may be r equi r ed.   Sur el y a 
def endant  who .  .  .  i s  s i mpl y i ncapabl e of  ef f ect i ve 
communi cat i on or ,  because of  l ess t han aver age 
i nt el l ect ual  power s,  i s  unabl e t o at t ai n t he mi ni mal  
under st andi ng necessar y t o pr esent  a def ense,  i s not  
t o be al l owed " t o go t o j ai l  under  hi s own 
banner .  .  .  . "  

Fact or s t o consi der  .  .  .  i ncl ude t he def endant ' s 
educat i on,  l i t er acy,  f l uency i n Engl i sh,  and any 
physi cal  or  psychol ogi cal  di sabi l i t y  whi ch may 
si gni f i cant l y af f ect  hi s abi l i t y  t o communi cat e a 
possi bl e def ense t o t he j ur y.   However ,  s i nce Far et t a 
[ v.  Cal i f or ni a,  422 U. S.  806 ( 1975) , ]  i ndi cat es t hat  
per sons of  aver age abi l i t y  and i nt el l i gence ar e 
ent i t l ed t o r epr esent  t hemsel ves,  a t i mel y and pr oper  
r equest  [ t o pr oceed pr o se]  shoul d be deni ed onl y 
wher e a speci f i c  pr obl em or  di sabi l i t y  can be 
i dent i f i ed whi ch may pr event  a meani ngf ul  def ense f r om 
bei ng of f er ed,  shoul d one exi st .  

I d.  at  568- 69 ( c i t at i ons omi t t ed) ;  see al so Kl essi g,  211 

Wi s.  2d at  212.  

                                                 
15 The cour t  i n Kl essi g over r ul ed one por t i on of  Pi ckens v.  

St at e,  96 Wi s.  2d 549,  292 N. W. 2d 601 ( 1980) ,  but  speci f i cal l y  
" af f i r m[ ed]  t he hol di ng i n Pi ckens as st i l l  cont r ol l i ng on t he 
i ssue of  compet ency. "   Kl ess i g,  211 Wi s.  2d at  206,  212.   
Subsequent  t o Kl essi g,  t he compet ency st andar ds i n Pi ckens 
cont i nue t o be ci t ed as cont r ol l i ng aut hor i t y.   See St at e v.  
Ruszki ewi cz,  2000 WI  App 125,  ¶34,  237 Wi s.  2d 441,  613 N. W. 2d 
893 ( " I n Kl essi g,  [ t he]  cour t  conf i r med t he st andar d [ f or  
compet ency t o conduct  sel f  r epr esent at i on]  set  out  i n 
Pi ckens .  .  .  . " ) ;  see al so St at e v.  Thor nt on,  2002 WI  App 294,  
¶21 n. 7,  259 Wi s.  2d 157,  656 N. W. 2d 45.  
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¶61 Thus,  t he c i r cui t  cour t  may consi der  t he f act or s 

enumer at ed i n Pi ckens,  i n addi t i on t o ot her  f act or s.   At  t he 

same t i me,  t he r ecor d must  demonst r at e an i dent i f i abl e pr obl em 

or  di sabi l i t y  t hat  may pr event  a def endant  f r om maki ng a 

meani ngf ul  def ense.  

¶62 Al t hough t he r ecor d her e shows t hat  t he c i r cui t  cour t  

was concer ned about  Mar quar dt ' s l ack of  l egal  sk i l l ,  Mar quar dt ' s  

l ack of  l egal  ski l l  was not  t he sol e basi s f or  t he c i r cui t  

cour t ' s  det er mi nat i on.   At  t he hear i ng on Mar quar dt ' s compet ency 

t o pr oceed pr o se,  t he cour t  asked Mar quar dt  about  hi s educat i on 

and exper i ence,  and Mar quar dt  t est i f i ed t hat  he had a hi gh 

school  educat i on and t hat  he had never  been t o a t r i al  bef or e.  

¶63 The ci r cui t  cour t  voi ced concer n about  " t he absol ut e 

ser i ousness of  t he char ges[ , ]  .  .  .  t he compl exi t y of  t he 

case[ , ] "  and evi dence of  Mar quar dt ' s ment al  i l l ness.   I n 

addi t i on,  t he cour t  obser ved t hat  i t  was " par t i cul ar l y concer ned 

over  Mr .  Mar quar dt ' s k i nd of  mi cr oscopi c r evi ew of  al l  of  t hese 

t hi ngs,  whet her  he' s det ached enough t o make any sense out  of  

t he char ges and t o put  t he st at e t o i t s bur den of  pr oof . "  

¶64 Fi nal l y,  t he cour t  r el i ed on medi cal  and psychol ogi cal  

opi ni ons as t o Mar quar dt ' s compet ence,  whi ch i dent i f i ed speci f i c  

psychol ogi cal  pr obl ems or  di agnoses.   I n at  l east  one i nst ance,  
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an opi ni on concl uded t hat  Mar quar dt ' s psychol ogi cal  pr obl ems 

i nt er f er ed wi t h hi s abi l i t y  t o pl an a def ense st r at egy. 16 

¶65 The St at e i n i t s br i ef  r ef er s  t o compel l i ng ev i dence 

i n t he r ecor d of  Mar quar dt ' s ment al  i l l ness.   For  exampl e,  one 

psychi at r i st  opi ned t hat  Mar quar dt  suf f er s f r om a ment al  i l l ness 

t hat  i nt er f er ed wi t h hi s abi l i t y  t o appr eci at e t he char ges 

agai nst  hi m.   She expl ai ned as f ol l ows:  

I  bel i eve t hat  Mr .  Mar quar dt  suf f er s f r om a del usi onal  
sympt om whi ch l eaves hi m l i v i ng i n a wor l d wher e he 
bel i eves ever yt hi ng t hat ' s goi ng on ar ound hi m i s par t  
of  a pl ot  t o f r ame hi m and as such he cannot  
appr eci at e t hat  t hese ar e ser i ous char ges,  t hat  t hese 
t hi ngs have occur r ed,  t hat  t her e i s evi dence whi ch 
i ndi cat es he has commi t t ed t hese cr i mes.   He si mpl y 
can' t  get  beyond hi s bel i ef  t hat  t he l egal  syst em i s 
f r ami ng hi m.  

The psychi at r i st  concl uded t hat  Mar quar dt  was " so del usi onal  

t hat  he cannot  appr eci at e t he evi dence"  and t hat  " [ h] e cannot  

pl an a def ense st r at egy t hat  i s r eal i st i c .  .  .  . "   

 ¶66 Si mi l ar l y,  a psychol ogi st  opi ned t hat  Mar quar dt  

suf f er s f r om a del usi onal  di sor der  of  par anoi d schi zophr eni a and 

t hat  t he nat ur e of  t he del usi onal  syst em was a " command 

                                                 
16 We r ecogni ze t hat  t he opi ni ons wer e or i gi nal l y gi ven i n 

t he cont ext  of  whet her  Mar quar dt  was compet ent  t o st and t r i al ,  
not  i n t he cont ext  of  whet her  Mar quar dt  was compet ent  t o 
r epr esent  hi msel f .   However ,  gi ven t hat  t her e i s a di f f er ence 
bet ween t he t wo compet ency st andar ds under  Kl essi g,  a c i r cui t  
cour t  does not  necessar i l y  er r  by maki ng bot h a det er mi nat i on of  
compet ence t o st and t r i al  and a det er mi nat i on of  i ncompet ence t o 
pr oceed pr o se based on t he same evi dence.   Her e,  t he Eau Cl ai r e 
Count y Ci r cui t  Cour t  r ecogni zed t hat  even t he quest i on of  
whet her  Mar quar dt  was compet ent  t o st and t r i al  was a " ver y c l ose 
cal l . "  
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hal l uci nat i on. "   Accor di ng t o t he psychol ogi st ,  Mar quar dt  

pr of essed t o be " t he [ pr ophet ]  f or et ol d by Nost r adamus,  t o 

pr ovi de t he gi f t  t hat  wi l l  save t he wor l d. "   Fur t her ,  

Mar quar dt ' s ment al  i l l ness caused hi m t o v i ew anyone who 

chal l enged hi s bel i ef s as " t he enemy. "    

¶67 The ci r cui t  cour t  concl uded as f ol l ows,  i n r ef er ence 

t o t he medi cal  and psychol ogi cal  opi ni ons t hat  wer e bef or e t he 

cour t :  

That  woul d be at  l east  par t  of  t he r ul i ng because of  
t he f act  t hat  t hat  has been——hi s ment al  st at us has 
been put  i nt o quest i on by a number  of  peopl e,  but  I  
was mor e f ocusi ng on t he r ecent ,  and t hat  i s wat chi ng 
hi m her e i n cour t  and under st andi ng what  I  consi der  t o 
be a ver y compl ex case.   I t  i sn' t  j ust  some si mpl e 
shopl i f t i ng,  but  yes,  I  woul d al so add t hat ——and 
i ncor por at e t he r epor t s t hat  have been r ecei ved.  

¶68 Cont r ar y t o what  Mar quar dt  ar gues,  we concl ude t hat  

t he r ecor d suppor t s t he c i r cui t  cour t ' s  det er mi nat i on t hat  

Mar quar dt  was not  compet ent  t o r epr esent  hi msel f .   We do not  

shar e Mar quar dt ' s v i ew t hat  t he c i r cui t  cour t  must  al ways make 

an expr ess f i ndi ng as t o whi ch speci f i c  pr obl em or  di sabi l i t y 

pr event ed a def endant  f r om bei ng abl e t o meani ngf ul l y r epr esent  

hi msel f .  

¶69 Our  r evi ew of  t he r ecor d sat i sf i es us t hat  t he medi cal  

and psychol ogi cal  opi ni ons i n t hi s case i dent i f i ed a number  of  

speci f i c  pr obl ems t hat  coul d have pr event ed Mar quar dt  f r om 

meani ngf ul l y pr esent i ng hi s own def ense and t hat  t he c i r cui t  

cour t  t ook t hese pr obl ems i nt o account .   Accor di ngl y,  we 
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det er mi ne t hat  t he cour t  di d not  er r  i n i t s deci s i on on 

Mar quar dt ' s compet ency t o r epr esent  hi msel f .     

V 

¶70 I n sum,  we concl ude t hat  t he good f ai t h except i on t o 

t he excl usi onar y r ul e appl i es t o t he Mar ch 15,  2000,  sear ch of  

Mar quar dt ' s cabi n.   The af f i davi t  i n suppor t  of  t he war r ant  

cont ai ns i ndi c i a of  pr obabl e cause suf f i c i ent  t o meet  t he Leon 

t est  and t he f act s her e demonst r at e a s i gni f i cant  i nvest i gat i on 

pur suant  t o Eason.   Addi t i onal l y,  we concl ude t hat  t he c i r cui t  

cour t  di d not  er r  i n i t s deci s i on on Mar quar dt ' s compet ency t o 

r epr esent  hi msel f  i n t he Eau Cl ai r e Count y case.  

¶71 Consequent l y,  we af f i r m t he Eau Cl ai r e Count y Ci r cui t  

Cour t  or der  denyi ng Mar quar dt ' s mot i on f or  post - commi t ment  

r el i ef ,  and we r ever se t he Chi ppewa Count y Ci r cui t  Cour t  or der  

suppr essi ng evi dence and or der  denyi ng t he St at e' s mot i on t o 

r econsi der  t he cour t ' s  suppr essi on or der .   We r emand t o t he 

c i r cui t  cour t  i n each case f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on. 17 

                                                 
17 I n t he Eau Cl ai r e Count y case,  Mar quar dt  r ai sed 

addi t i onal  i ssues i n t he cour t  of  appeal s:   whet her  cer t ai n 
t est i mony vi ol at ed hi s r i ght  t o r emai n s i l ent ;  whet her  t he 
excl usi on of  ot her  t est i mony v i ol at ed hi s r i ght  t o pr esent  a 
def ense;  whet her  evi dence was admi t t ed i n v i ol at i on of  
Wi s.  St at .  § 904. 04( 1)  ( 2003- 04) ,  per t ai ni ng t o char act er  
evi dence;  and whet her  he was deni ed ef f ect i ve assi st ance of  
counsel  based on a comment  counsel  made dur i ng openi ng 
st at ement s.  
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By the Court.—The or der  of  t he Eau Cl ai r e Count y Ci r cui t  

Cour t  i s  af f i r med and t he cause i s r emanded t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on;  t he or der s 

of  t he Chi ppewa Count y Ci r cui t  Cour t  ar e r ever sed and t he cause 

i s r emanded t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.  

 

 

                                                                                                                                                             
Mar quar dt  di d not ,  however ,  addr ess t hese i ssues i n t he new 

br i ef - i n- chi ef  he submi t t ed af t er  we accept ed cer t i f i cat i on.   
The St at e,  i n i t s r esponse br i ef ,  suggest s t hat  Mar quar dt  has 
t her ef or e abandoned t hese i ssues,  and Mar quar dt  does not  of f er  
any r epl y t o t he St at e on t hi s poi nt .  

Our  cer t i f i cat i on or der  al er t ed t he par t i es t hat  when we 
accept  r evi ew upon cer t i f i cat i on,  we acqui r e j ur i sdi ct i on of  t he 
" ent i r e appeal ,  whi ch i ncl udes al l  i ssues,  not  mer el y i ssues 
cer t i f i ed or  t he i ssue f or  whi ch t he cour t  accept s t he 
cer t i f i cat i on. "   Mor eover ,  our  cer t i f i cat i on or der  i ndi cat ed 
t hat  i f  t he par t i es f i l e new br i ef s,  as Mar quar dt  di d her e,  t hey  
must  r est at e any mat er i al  upon whi ch t hey wi sh t o r el y.  

Gi ven al l  t he c i r cumst ances,  we deem t he addi t i onal  i ssues 
abandoned.   See A. O.  Smi t h Cor p.  v.  Al l st at e I ns.  Cos. ,  222 
Wi s.  2d 475,  492,  588 N. W. 2d 285 ( Ct .  App.  1998) .  
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¶72 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  Thi s case i s best  under st ood as 

i l l ust r at i ng t he aphor i sm t hat  " har d cases make bad l aw. "   Thi s 

i s a har d case because suppr essi on of  t he evi dence may 

j eopar di ze pr osecut i on of  Mar quar dt ,  who i s char ged wi t h f i r st  

degr ee i nt ent i onal  homi ci de.  

¶73 I  woul d not  appl y t he good f ai t h except i on.   I  woul d 

r emand t he cause t o t he c i r cui t  cour t  f or  an evi dent i ar y hear i ng 

t o det er mi ne whet her  t he sei zed i t ems ar e admi ssi bl e under  t he 

i nevi t abl e di scover y doct r i ne. 1 

¶74 The Four t h Amendment  pr ot ect s each of  us agai nst  

unr easonabl e sear ches and sei zur es.   The Const i t ut i on r equi r es 

t hat  a war r ant  be based on a f i ndi ng of  pr obabl e cause. 2   

¶75 The St at e,  Mar quar dt ,  and t hi s cour t  agr ee t hat  i n t he 

pr esent  case t he sear ch war r ant  was not  based on pr obabl e cause 

and t hat  t he evi dence sei zed must  be suppr essed unl ess an 

except i on t o pr obabl e cause appl i es.  

                                                 
1 Because i t  f ound t hat  t he good f ai t h except i on appl i ed,  

t he Eau Cl ai r e Count y Ci r cui t  Cour t  di d not  r each t he i nevi t abl e 
di scover y i ssue.   The Chi ppewa Count y Ci r cui t  Cour t  consi der ed 
i nevi t abl e di scover y,  but  onl y on a mot i on f or  r econsi der at i on 
of  i t s  suppr essi on or der  and wi t hout  an evi dent i ar y hear i ng.  

2 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
pr ovi des:    

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
War r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by Oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  
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¶76 The U. S.  Supr eme Cour t  has adopt ed a good f ai t h 

except i on t o t he pr obabl e cause r equi r ement .   The evi dence need 

not  be suppr essed i f  a wel l - t r ai ned of f i cer  r easonabl y and i n 

good f ai t h r el i es on t he sear ch war r ant .   The good f ai t h 

except i on does not  appl y,  however ,  when t he war r ant  i s " based on 

an af f i davi t  ' so l acki ng i n i ndi c i a of  pr obabl e cause as t o 

r ender  of f i c i al  bel i ef  i n i t s exi st ence ent i r el y unr easonabl e. ' " 3  

I n ot her  wor ds,  t he of f i cer  i s not  act i ng i n good f ai t h when t he 

af f i davi t  l acks " i ndi c i a of  pr obabl e cause. "   A l aw enf or cement  

of f i cer ' s r el i ance on t he suf f i c i ency of  t he f act s st at ed must  

be obj ect i vel y r easonabl e.   Bar e bones af f i davi t s ar e not  good 

enough. 4  

¶77 Thus,  t he f ocus i n t he pr esent  case i s not  t he 

magi st r at e' s det er mi nat i on of  pr obabl e cause but  r at her  whet her  

t her e ar e " i ndi c i a of  pr obabl e cause"  t o suppor t  a l aw 

enf or cement  of f i cer ' s good f ai t h bel i ef  t hat  t he war r ant  i s 

val i d. 5   

¶78 What  f act s br i ng a case wi t hi n t hi s " i ndi c i a of  

pr obabl e cause"  r ul e i s a di f f i cul t  i ssue t hat  i s f r equent l y 

l i t i gat ed. 6  " I ndi c i a of  pr obabl e cause"  must  have subst ant i ve 

f or ce.   Unl ess t he " i ndi c i a of  pr obabl e cause"  st andar d i s a 

                                                 
3 Uni t ed St at es v.  Leon,  468 U. S.  897,  923 ( 1984)  ( quot i ng 

Br own v.  I l l i noi s,  422 U. S.  590,  610- 611 ( 1975)  ( Powel l ,  J. ,  
concur r i ng i n par t ) ) .  

4 Leon,  468 U. S.  at  923 n. 24.  

5 Wayne R.  LaFave,  Sear ch and Sei zur e:   A Tr eat i se on t he 
Four t h Amendment  § 1. 3( f )  at  96 ( 4t h ed.  2004) .  

6 LaFave,  supr a not e 5,  at  92.  
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check on sear ches by l aw enf or cement  of f i c i al s,  t he Four t h 

Amendment  war r ant  and r easonabl eness r equi r ement s ar e f or  

naught .   When a cour t  t akes an " anyt hi ng goes"  appr oach when 

l ooki ng f or  " i ndi c i a of  pr obabl e cause, "  i t  has ef f ect i vel y 

exci sed t he pr obabl e cause r equi r ement  f r om t he Four t h 

Amendment .    

¶79 I  t ur n t o t he af f i davi t s under l y i ng t he sear ch war r ant  

i n t he pr esent  case,  sear chi ng f or  " i ndi c i a of  pr obabl e cause. "  

¶80 The af f i davi t  f or  t he sear ch war r ant  i n t he pr esent  

case must  cont ai n " i ndi c i a of  pr obabl e cause"  t hat  t he descr i bed 

i t ems used i n t he commi ssi on of  t he descr i bed cr i me ar e on t he 

descr i bed pr emi ses. 7 

¶81 I t  i s  uncont est ed t hat  t he af f i davi t s i n t he pr esent  

case do not  di r ect l y t i e t he i t ems used i n t he commi ssi on of  t he 

mur der  t o Mar quar dt ' s cabi n.   That  i s,  t he af f i davi t s cont ai n no 

evi dence di r ect l y l i nki ng Mar quar dt ' s cabi n t o t he cr i me or  

i nst r ument al i t i es or  evi dence of  t he cr i me.   Ther ef or e,  any 

nexus bet ween t he cr i me and t he cabi n must  r est  on a nexus 

bet ween t he cr i me and t he per son who occupi es t he cabi n,  i n t he 

i nst ant  case,  Mar quar dt .   I f  a nexus bet ween t he cr i me and 

Mar quar dt  i s  est abl i shed,  t hen i t  i s  st i l l  necessar y t o t i e t he 

obj ect s descr i bed i n t he sear ch war r ant  t o t he cabi n.   

" [ P] r obabl e cause t o bel i eve t hat  a per son has commi t t ed a cr i me 

does not  aut omat i cal l y gi ve t he pol i ce pr obabl e cause t o sear ch 

                                                 
7 See St at e v.  St ar ke,  81 Wi s.  2d 399,  408,  260 N. W. 2d 739 

( 1978) .  
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hi s house f or  evi dence of  t hat  cr i me. " 8  We have hel d,  however ,  

t hat  wher e pol i ce have pr obabl e cause t o bel i eve an i ndi v i dual  

commi t t ed a cr i me,  pol i ce coul d asser t  pr obabl e cause f or  a 

war r ant  t o sear ch l ocat i ons connect ed t o t hat  i ndi v i dual  ( e. g. ,  

hi s home or  car )  i f  t her e was a nexus bet ween t he cr i me and t he 

pr emi ses. 9 

¶82 The af f i davi t s i n t he pr esent  case do not  pr ovi de 

" i ndi c i a of  pr obabl e cause"  t hat  Mar quar dt  mur der ed hi s mot her .  

¶83 The most  t hat  can be dr awn f r om t he af f i davi t s i s t hat  

Mar quar dt ' s f at her  i nf or med a l aw enf or cement  of f i cer  t hat  

Mar quar dt  had not  been seen or  hear d f r om si nce t he body was 

di scover ed.   Assumi ng t he f at her  spoke t o I nvest i gat or  Pr i ce and 

                                                 
8 St at e v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  995,  471 N. W. 2d 24 

( 1991)  ( quot i ng Uni t ed St at es v.  Fr eeman,  685 F. 2d 942,  949 ( 5t h 
Ci r .  1982)  ( emphasi s added) ) .  

9 St at e v.  Mul t al er ,  2002 WI  35,  ¶¶31,  33,  252 Wi s.  2d 54,  
643 N. W. 2d 437 ( hol di ng t hat  pr obabl e cause exi st ed t o sear ch 
Mul t al er ' s home f or  evi dence of  mur der s because he was an 
al l eged ser i al  k i l l er ,  and a uni que char act er i st i c of  ser i al  
k i l l er s i s t o keep mement oes of  t hei r  mur der s i ndef i ni t el y) ;  
St at e v.  War d,  2000 WI  3,  ¶¶27,  29- 34,  231 Wi s.  2d 723,  604 
N. W. 2d 517 ( hol di ng t hat  pr obabl e cause exi st ed t o sear ch War d' s  
home based on f act  t hat  because he was an al l eged l ar ge- scal e 
dr ug deal er ,  i t  was r easonabl e t o i nf er  t hat  he kept  t he dr ugs 
i n hi s home,  whi ch was hi s l i kel y pl ace of  busi ness) ;  
Hi ggi nbot ham,  162 Wi s.  2d at  995- 96 ( i n ar son case,  pr obabl e 
cause f or  war r ant  t o sear ch def endant ' s r esi dence based on 
ear l i er  s i ght i ng of  t ur pent i ne at  def endant ' s home) ;  St at e v.  
Tompki ns,  144 Wi s.  2d 116,  123- 24,  423 N. W. 2d 823 ( 1988)  
( f i ndi ng pr obabl e cause f or  war r ant  t o sear ch Tompki ns'  
aut omobi l e,  even t hough i t  was j ust  as l i kel y dr ugs coul d have 
been f ound at  t wo al t er nat e l ocat i ons) ;  St at e v.  Schaef er ,  2003 
WI  App 164,  ¶¶17- 19,  266 Wi s.  2d 719,  668 N. W. 2d 760 ( pr obabl e 
cause f or  war r ant  t o sear ch Schaef er ' s home f or  chi l d 
por nogr aphy based on pr obabl e cause t hat  he was a pedophi l e and 
chi l d mol est er ) .  
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I nvest i gat or  Pr i ce communi cat ed t hi s i nf or mat i on t o I nvest i gat or  

Vogl er  i mmedi at el y bef or e I nvest i gat or  Vogl er  execut ed t he Mar ch 

15 af f i davi t ,  t he maxi mum t i me t he f at her  di d not  see Mar quar dt  

i s  t wo days.  

¶84 A t wo- day absence of  an adul t  son i s not  an " i ndi c i a 

of  pr obabl e cause"  t o bel i eve t hat  t he per son mur der ed hi s 

mot her .  

¶85 The maj or i t y f ur t her  concl udes t hat  because a bl anket  

cover ed t he body,  an obj ect i vel y r easonabl e l aw enf or cement  

of f i cer  coul d have i nf er r ed t hat  t he v i ct i m had an emot i onal  

at t achment  t o t he per pet r at or  and t hat  t he per pet r at or  was 

Mar quar dt .   The maj or i t y c i t es no st udy,  no peer - r evi ewed 

ar t i c l e,  no t ext ,  not  even a TV cr i me show or  an ar t i c l e i n a 

popul ar  magazi ne t o show t hat  such a t heor y i s ei t her  l egi t i mat e 

or  has gai ned common knowl edge or  use.   The maj or i t y ' s r easoni ng 

i s based on no mor e t han i t s own asser t i on and on an Ei ght h 

Ci r cui t  case10 i n whi ch t he cour t  c i t ed t o t he t r i al  r ecor d t hat  

appar ent l y had evi dence suppor t i ng t hi s i nf er ence.   No such 

evi dence exi st s her e.   Fur t her mor e,  i n t hat  case t her e was 

addi t i onal  st r ong evi dence suppor t i ng pr obabl e cause.  

¶86 Fi nal l y,  al t hough st at i st i cs show t hat  most  mur der er s 

ar e men and t hat  men t end t o use kni ves and guns i n mur der s,  

t hese f act s ar e not  suf f i c i ent  t o suppl y " i ndi c i a of  pr obabl e 

cause"  poi nt i ng t o Mar quar dt  as t he mur der er .   Nor  ar e t he f act s  

                                                 
10 See Thi el  v.  Schuet zl e,  200 F. 3d 1120,  1122 ( 8t h Ci r .  

1999) .  
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t hat  no br eak- i n or  t hef t  occur r ed and t he phone was busy 

" i ndi c i a of  pr obabl e cause"  poi nt i ng t o Mar quar dt .  

¶87 The f act s i n t he af f i davi t s t aken t oget her  suppor t  a 

f i ndi ng of  pr obabl e cause t o bel i eve t hat  ( 1)  a cr i me was 

commi t t ed;  ( 2)  a kni f e and gun wer e used i n commi t t i ng t hi s 

cr i me;  and ( 3)  i f  t he evi dence sought  i n t he sear ch war r ant  wer e 

di scover ed,  i t  woul d t end t o i ndi cat e t hat  a par t i cul ar  per son 

had commi t t ed t he cr i me.    

¶88 Gi vi ng t he St at e t he benef i t  of  al l  r easonabl e 

i nf er ences and r ej ect i ng an over l y t echni cal  or  f or mal i st i c 

appr oach t o t he af f i davi t s or  pr obabl e cause or  " i ndi c i a of  

pr obabl e cause, "  I  must  di sagr ee wi t h t he maj or i t y opi ni on' s 

concl usi on t hat  t he sear ch war r ant  cont ai ned suf f i c i ent  " i ndi c i a 

of  pr obabl e cause"  t hat  Mar quar dt  commi t t ed t he mur der  and t hat  

t he obj ect s wer e l ocat ed i n hi s cabi n t o al l ow a r easonabl e,  

wel l - t r ai ned of f i cer  t o obj ect i vel y and i n good f ai t h r el y on 

t he war r ant .    

¶89 The most  t hat  can be sai d i s t hat  l aw enf or cement  

of f i cer s may have had a hunch t hat  Mar quar dt  may be connect ed t o 

t he mur der  and bel i eved i t  mi ght  be f r ui t f ul  t o sear ch hi s 

cabi n.   My under st andi ng i s t hat  t he f i r st  suspect s i n a mur der  

ar e gener al l y member s of  t he f ami l y.   Such a hunch i s not  good 

enough t o over come t he Four t h Amendment ' s pr ot ect i on agai nst  

gover nment  i nt r usi on i nt o t he home.  

¶90 The cour t  of  appeal s,  i n hol di ng t hat  t he war r ant  

appl i cat i on f ai l ed t o show pr obabl e cause,  descr i bed wel l  t he 
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t ot al  l ack of  " i ndi c i a of  pr obabl e cause"  i n t he war r ant  

af f i davi t s:  

Al t hough t hese f act s [ i n t he af f i davi t s]  may l ead a 
r easonabl e pol i ce of f i cer  t o pur sue f ur t her  
i nvest i gat i on of  Mar quar dt ,  we concl ude t hat  t her e i s  
not hi ng i n t he f act s t o t i e Mar quar dt  t o t he cr i me,  
much l ess t o t i e hi s home t o t he cr i me.   Al t hough t he 
war r ant - i ssui ng j udge may have been pr ovi ded 
suf f i c i ent  f act s  t o exci t e an honest  bel i ef  i n a 
r easonabl e mi nd t hat  t he par t i cul ar  t ypes of  obj ect s 
sought ——i ncl udi ng shoes,  kni ves,  and guns——coul d be 
l i nked wi t h t he commi ssi on of  t he cr i me,  t her e was no 
f act  t hat  suggest ed t hose i t ems woul d be f ound i n 
Mar quar dt ' s cabi n. 11 

¶91 The Chi ppewa Count y Ci r cui t  Cour t  had i t  r i ght  when i t  

st at ed t hat  i f  bar e bones af f i davi t s l i ke t he one i n t he pr esent  

case sat i sf y t he good f ai t h except i on,  t her e i s l i t t l e 

det er r ence t o unl awf ul  sear ches,  whi ch t he excl usi onar y r ul e 

seeks t o pr event .   The ci r cui t  cour t  cor r ect l y decl ar ed t hat  

under  t he good f ai t h except i on as concei ved by t he St at e ( and 

now adopt ed by t he maj or i t y opi ni on) ,  i t  woul d t ake l i t t l e 

cr eat i v i t y and mi ni mal  evi dence t o make any per son t he t ar get  of  

an i nvest i gat i on and obt ai n a sear ch war r ant  f or  t he per son' s 

r esi dence.   Based on t hese cr i t er i a,  a common sense r eadi ng of  

t he af f i davi t s i n t he pr esent  case cannot  l ead t o a f i ndi ng of  

" i ndi c i a of  pr obabl e cause. "  

¶92 For  t he r easons set  f or t h,  I  woul d r emand t he cause 

f or  an evi dent i ar y hear i ng t o det er mi ne t he admi ssi bi l i t y  of  t he 

i t ems sei zed under  t he i nevi t abl e di scover y doct r i ne.  

                                                 
11 St at e v.  Mar quar dt ,  2001 WI  App 219,  ¶19,  247 

Wi s.  2d 765,  635 N. W. 2d 188 ( emphasi s added) .  
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¶93 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s opi ni on.  
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